ADMINISTRATIVE
LAW

CLASS 10




TODAY'S TOPICS

« What is Administrative Law?
e Agency Types

e Goals of Administrative Law
 Agency Activities:

e Administration (Executive)
* Rulemaking (Quasi-Legislative)
e Adjudications (Quasi-Judicial)




WHAT IS
ADMINISTRATIVE LAW?

Law made by or about the executive branch agencies,
departments, the President (at the federal level),or the
governor (at the state level).




THE SOURCE OF AGENCY POWER

“Authority statutes”
delegate authority to
agencies.

Authority statutes create a
broad legal framework.
Agency regulations fill in the
details.

E.g., Federal Trade
Commission’s authority to
make rules

§6102. Telemarketing rules

(a) In general

(1) The Commission shall prescribe rules pro-
hibiting deceptive telemarketing acts or prac-
tices and other abusive telemarketing acts or
practices.

16 CFR Ch. | (1-1-06 Edition)

$310.4 Abusive telemarketing acts or
practices,

(b) Pattern of calls. (1) It ia an abugive
telemarketing act or practice and a
violation of this Rule for a tele-
marketer to engage in, or for a seller
to canse a ftelemarketer to engage in,
the following conduct:




LIMITS OF AGENCY POWER

The agency’s power is limited by the scope of the authority
statute.

Rules or adjudications not authorized by statute are invalid.




AGENCY TYPES

Function: Regulatory v. Social Welfare

Structure: Executive v. Independent




REGULATORY V. SOCIAL WELFARE

Regulatory: regulate public and private interests by
promulgating regulations, monitoring compliance, and
prosecuting violators. E.g., state health department licenses
doctors, motor vehicles department licenses drivers.

Social Welfare: administer and provide assistance. E.g.,
disability, retirement, and worker’s compensation benefits.




EXECUTIVE V. INDEPENDENT

Executive: Defining feature is that by statute the head
(“Secretary”) serves at the President’s pleasure, i.e. can be
removed at will.

e Secretaries are members of the Cabinet.

Independent: Defining feature is that by statute the heads may
be removed only for cause.

* Often headed by 1 or 5-7 Commissioners

* Terms exceed 4 years and/or staggered so President doesn’t
appoint them all.

e Statute may require bipartisan commission (e.g., no more
than 3 of 5 Commissioners from any party)
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INTERSTATE COMMERCE COMMISSION

Type: independent; regulatory

Authority Statute: Interstate Commerce Act (1887)

Structure: 7 commissioners, staggered terms.

Purposes: The ICC's original purpose was to regulate
railroads (and later trucking) to ensure fair rates, to eliminate
rate discrimination, and to regulate other aspects of common

carriers.




FEDERAL COMMUNICATIONS
COMMISSION

Type: independent; regulatory

Authority Statute: Communications Act of 1934

Structure: 5 commissioners; 5-year terms; max 3 from same
party; no financial interest in FCC-related business.

Purposes: Regulate interstate communications by radio, TV,
satellite, cable.




FOOD AND DRUG ADMINISTRATION r D A

Type: executive; regulatory
Authority Statute: Food, Drug, and Cosmetic Act of 1938

Structure: 1 commissioner; reports to Secretary of Health
and Human Services

Purposes: Assure the safety of drugs and medical devices;
ensure the security of the food supply; regulate marketing of
tobacco.
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Type: independent; social welfare ,rgnnw

SOCIAL SECURITY ADMINISTRATION

Authority Statute: Social Security Act of 1935

Structure: 1 commissioner; 6-year term

Purposes: Administers Social Security, a social insurance
program consisting of retirement, disability, and survivors'
benefits. To qualify for these benefits, most American
workers pay Social Security taxes on their earnings.




DEPARTMENT OF VETERANS AFFAIRS

Type: executive; social welfare

Authority Statute: Department of Veterans Affairs Act of 1989

Structure: 1 Secretary

Purposes: Disability compensation, pension, home loans,
medical benefits, etc. for veterans




GOALS OF
ADMINISTRATIVE LAW

Efficiency
Expertise
Fairness

Independence: Immune from political pressure (e.g.,
reelection requires popularity).

Democracy: Accountability to public (e.g., notice and
comment procedures for rulemaking)




ADMINISTRATION

Advising
Conducting research
Issuing permits
Managing property

Administering contracts & grants




RULEMAKING




New federal regulations
published each day in the
Federal Register

Sample Citation:

Federal Acquisition
Regulations for National
Aeronautics and Space
Administration, 55 Fed.
Reg. 58,782 (Dec. 21, 1990)

Part 1l

Architectural and
Transportation
Barriers Compliance
Board

38 CFR Part 1780

A Wish Dix & Act [ADA&)
Accessinlity Guidelines for Bulidings and
Faciities; Find Guide inan




Regulations are codified in
Code of Federal
Regulations

Sample citation:

7 C.FR. § 319.76 (1999)
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Parks, Foresis, and
Public Property




RULEMAKING PROCESS

Step 1.
Proposed
regulations
with call for
public
comments

10428

Proposed Rules

Faderal Register
Vol 65, Mo, 39

bMonday, Felireary 24, 2000

This =ection of the FEDERAL REGISTER
containg notices ie the public of ihe proposed
izsuance of nules and regulations. The
purpase of these notices is to give merested
persong an opporundy 1o panicpaie in the
rule making prior 1o the adaplion of the final
ruligs,

FEDERAL TRADE COMMISSION
16 CFR Part 310

Telemarketing Sales Rule

AGENCY: Fodoral Trade Commission.
ACTION: Kule review, request for public
commants, and announcemant of public
forums.

SUMMARY: 'l Fodoral Tradao
Commission [V'the Commission”™ or
“FTCET) is rquesting public commant
on the Commission’s Telemarketing
Sales Rule (TSR or “the Rule™). The
Telemarketing and Consumer Fraud and
Abse Provention Acl ["I ha=
Talemarketing Act™ or “the Act™)

composition of the industry,
lelemarketers’ alforts al sell-regulation,
ihr elfectiveness of law enlorcsmendt
amd legislation, trends in lelemarketing,
amdd currenl consumer issues related 1o
lelemarketing, In order o indliale
discussion of these and other issues, the
Request for Comment inviles wrilten
responses o the series of questions in
Sections I and G, infma, which set forth
with more specilicily the type of
information the Commassion

||:|.r| i-::|.|'|:11'|:c :]-er.'-:irvle-: r|:]'.|||:|i LLN I|'||: Hl_lll:
amdl about telemarketing genoral ly.

Im addition, this docoment contains
an invitation to parbicipate in a series of
public forums 1o ba hald in the future
1o @llord the Commission stall and
intergsted pardies an opporiunity to
-L.-xplu:-m and discuss thio issues
|.|r1.|i|.::|'|_l.'i|'lg.,'. thie last |:lf1||.||:.=r15||.lf!|.~|. anl any
other topics that emerge from the
COmments we ocaive in pesponse o this
nodice,

DATES: Papers and writlen comments
responding to the Request for Commaent




Administrative Procedures Act (8 USC § 553)

To give the public a meaningful opportunity to comment, the
proposed rule must:

(a) refer to the authority statute; &

(b) explain the "terms or substance" of the proposed rule; or a
describe the "subjects and issues involved.*




Step 2: Written comments submitted by public.
Public hearings possible.

Agency may then publish arevised proposed regulation (back to
Step 1).

LRE el rn andietin FL._J|-"'L'...'|"I""|{1_.LJ-“']'1' Covmrman 4
AFAIC e rog.r 40l

oo 30 Covvmreulan 1o my

A ooty wuliag o MLIU:L-"} AR I:_:z.i_":lr.l::'ﬂﬁiﬂi']
e & T {l_.ﬁ'“\i;u.-ﬂ{:%':i..’:} D NopoALch O ohe
g domondebhvng” Soldaen ol Tousonll
%}Eﬂ. On TRt p Ea e g Lo Pounay Sunod
AN RAOLD o 11,000 LD QRO
I Cournlnug - Hldaomnont e umG pnacany




Step 3. Final rule effective not fewer than 30 days after publication

- a=

EFFECTIVE DATES: The amanded Rule

4580 Federal Register/Vol. 68 |1 hecome effective March 31, 2003,
Full compliance with & 310.4[a)(7), the
FEDERAL TRADE COMMISSION caller identification transmission
provision, is required by January 29,
18CFR Part 310 2004. The Commission will announce at
Telemarketing Sales Rule a fulure time the date by which full
AGENCY: Federal Trade Commission. compliance with § 310.4(b)(11ii)(B), the
ACTION: Final Amended Rule. “do-not-call™" registry provision, will be

requirad. The Commission anticipates
that Tull compliance with the “do-not-

SUMMARY: In this document, the Federal
Trade Commission [ FTC or

“Commission'’) issues its Statement of call™ |'E'”‘""i"'i“” will b '-"-":I|-"I|"|-"_*i

Basis and Purpose (“SBEP) and final |'|.|.'|-|:I:I"I'-I'.'-..!I:|'!|"|i|t|:'!1_'|.' Saven mont |'|:5- from '|I'!|!'!'
amanded Telemarketing Sales Rule dale a contract 1s awarded to create the
[amended Kula™). The amended Bule nalional reislry.

sets forth the FTC's amendments to the
Telemarketing Sales Rule (M original
Rule” or “TSR"). The amendead Rule 18
pesnlen ] norspant o the Commiission’s




Final rule invalid if agency failed to consider public
comments.




EXEMPTIONS FROM APA RULEMAKING
REQUIREMENTS

Interpretive Rules

 Distinguish from “legislative rules”, which create rights
and obligations.

e Authority statute: The agency shall revoke the license of
any securities broker who makes misrepresentations to
customers.

* Legislative: “A securities broker must reply to any notice of
intent to revoke a license within 10 days.”

* Interpretive: “The term ‘misrepresentation’ means an
intentional false statement....”

* Ambiguity possible




Emergency Rules

« Agency can publish “interim” rule that becomes effective
Immediately, with consideration of public comments later, if
there is “good cause”

Military or foreign affairs functions

Agency management or personnel rules

Public property, loans, grants, benefits, or contracts




ADJUDICATIONS

In the Matrer of

DYNASTY MORTGAGE, L.L.C., File Mo, EB-03-TC-100

NAL/Azet Mo, 2004321 70005

Apparent Laability for Forfoture FRN: 0012812156

e Tt T Tt T Tl T Tl

NOTICE OF APPARENT LIABILITY FOR FORFEITURE
Adopted: February 28, 2004 Rebeased: March |, 2005

By the Commissnon:

L INTRODUCTION

h. Inlh-andJctuIAppum Liability for Forfeitare (“NALT), we find that Dynasty
Mortgage, L L.C.' ("Dynasty™) spparently willfully or repeatedly violated section £4.1200(c)2) of the
Commission's rules” by making telephone calls for the purpose of delivering telepbone solicitations to
resadential telephoae consumers who had registered their telepbone numbers on the Mational Do-Not-Call
Regutry. This NAL addrestes 70 such calls made to 50 residential telephone consurners in Anzona and




APA PROCEDURAL REQUIREMENTS

1.

Administrative Law Judge: Independent from
Investigator. No ex parte contact.

On the record

Written decision with findings of fact & conclusions of
law

Burden of proof is preponderance of the evidence

Evidentiary rules

 FRE inapplicable. Any evidence may be submitted if it's
not irrelevant, immaterial, or unduly repetitious.

* No absolute right to oral hearing

* Right to cross examination only if it's required for a “full
and fair disclosure of the facts.” (e.g., is credibility in
guestion?)




CONSTITUTIONAL DUE PROCESS

5t/14t Amendments: No person may be “deprived of ...
liberty or property” by government “without due process of
law.”

Analysis:
1. Does a person have any liberty or property interest?
2. Is government depriving person of that interest?

3. What process is “due™?




Liberty
« Classic case: Confining a person
* Rightto Travel (Burnham p.28):

 Crandall v. Nevada (U.S. 1867)
« Facts: Nevada law imposed tax on persons leaving the state by
means of public transportation.
e Held: Unconstitutional
 Reasoning: Unrestricted right of interstate travel is implicit in the
federal system.

e Shapiro v. Thompson (U.S. 1969)

* Facts: No state welfare benefits until have resided in the state for
6 months. Justification was to prevent migration to state for
purposes of getting benefits.

« Held: Unconstitutional

 Reasoning: Right to interstate travel previously recognized. This
classification (long-term v. short-term residents) burdens that right
with no compelling justification.




Property
Classic case: taking away ownership-type property interest

Also:

« Welfare recipient’s “right” to continue to receive public benefits.
Goldberg v. Kelly (U.S. 1970).

« Termination of a tenured professor at a state university.

» Suspension of a driver’s license. Bell v. Burson (U.S. 1971) (right to
drive is important because, e.g., needed to get to work).

But not:

« Extension of a one-year government employment contract. Roth v.
Board of Regents (U.S. 1972).

« Termination of emergency temporary housing benefits as scheduled
after one week.

What is this new conception of property?




What Process Is Due?

 Mathews v. Eldridge (1976) cost effectiveness test, balancing these
factors:
1. Seriousness of the deprivation
2. Risk of erroneous deprivations and the likely effectiveness of
the proposed additional procedural protection
3. Government’s interest in avoiding the cost and burden of the
additional procedure
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